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TEXAS LEGISLATIVE UPDATE 2019
Issues affecting nonprofit organizations active in the public arena
By Richard W. Meyer
Presented at The University of Texas School of Law
37th Annual Nonprofit Organizations Institute, Austin, Texas, January 24, 2020

INTRODUCTION
The dynamic Texas economy, a growing and diversifying population and shifting political forces
make for interesting times and require a keen eye for opportunities, challenges and change. Wellinformed leaders in the nonprofit sector must guide nonprofit organizations, state and national
associations, advocacy groups, foundations and similar groups into new areas of civic
involvement. A changing legal, regulatory and political/legislative environment is a big part of
the picture. Begin year 2020 with a 20/20 focus on what lies ahead.

ATTACHED TO THIS PAPER
•

Excerpts from Built for Texas: The Impact and Opportunity of Our Nonprofit Sector
(2019), by the United Ways of Texas, www.uwtexas.org .

•

Texas Legislative Summary, end-of-session final report (June 2019) available with
updates at www.nonprofitlawandpolicy.com .

•

Texas State Comptroller letter summarizing state tax exemptions (November 2018).

20/20 VISION: ISSUES AND OPPORTUNITIES FOR THE NONPROFIT SECTOR
Note: In the following, HB refers to a House Bill and SB a Senate Bill in the legislative session
indicated. Bill numbers are in BOLD, and passed bills are underlined and BOLD (example: SB
378).

1.

Tax-exempt status of nonprofits is a growing “cost” to state government revenues

The total value of longstanding exemptions enjoyed by nonprofit entities from the state’s
property taxes, business revenue taxes, sales and other fees continues to increase. To state
budget analysts, legislators and critics, these uncollected taxes are a cost to state government in
that they represent revenues that could be collected if taxing schemes were applied without
exemptions or waivers for some. What is the “cost”? The State Comptroller’s most recent
report, entitled Tax Exemptions and Tax Incidence (November 2018), reported to legislators that
approximately $59.8 billion in potential state tax revenue is bypassed due to previously enacted
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exemptions, waivers and preferences granted to commercial businesses, nonprofit organizations
and quasi-governmental entities. Legislators taking the long view of the state’s fiscal health
have filed the following bills to examine and evaluate tax exemptions and the policies behind
them—all of which should be of concern to the nonprofit sector as a beneficiary of these
policies:
•
•

•
•
•
•
•

•

In the 2019 session, HB 3298, HB 4482 and HB 3968 revived the legislative revenue
reforms summarized in the earlier bills listed here (see Legislative Summary, attached).
HB 1003 (84th Legislature, 2015) would have required the periodic “sunset” or automatic
repeal of all state tax exemptions, credits or other exceptions unless re-authorized by the
legislature after a review of the costs and benefits to the state. This bill got attention
because it was the subject of a hearing by the House Ways and Means Committee,
meaning the idea is gaining support.
SB 868 and SJR 38 (84th Legislature, 2015) would have granted the legislature broad
authority to review all state and local tax exemptions and preferences. All such breaks in
the Tax Code would have had a six-year shelf life unless re-authorized by legislation.
HB 3201 (82nd Legislature, 2011) would have granted the Sunset Advisory Commission
authority to review periodically all exemptions under the state’s tax laws, which would
lapse (“sunset”) unless re-authorized by the legislature.
HB 440 (83rd Legislature, 2013) would have required a religious organization to file with
its local appraisal district a public annual report of its tax-exempt real property holdings,
its current use and the income derived from each parcel.
Counties and school districts can donate their surplus property to nonprofit organizations
under certain circumstances. HB 970 and HB 1633 (78th Legislature, 2003)
“PILOT” initiatives by local government entities have diminished in Texas although they
continue to rage in other states. “Payment-in-lieu-of-taxes” (PILOT) proposals abound
elsewhere and are simply creative ways to tax the property or activities of entities that
have tax-exempt status under federal, state or local law. These can include public
improvement user fees, public service/safety fees, utility assessments and special
assessments that are applied to nonprofits as well as all others, without exemptions. A
simple solution for many other state legislatures has been to disown the user fee idea for
the state government tax revenues but give local government entities the local option of
imposing these kinds of fees on nonprofits. For a snapshot of national developments, see
https://www.lincolninst.edu/publications/policy-briefs/nonprofit-pilots-payments-lieutaxes .
In every session there are numerous bills to expand or clarify nonprofits’ property tax
exemptions under §11.18, Tex.Tax Code. The regular additions to §11.18 grow longer
and longer and are often “local” bills addressing a specific situation or unpopular ruling
by a local tax appraisal board or court. At some point this invites a holistic review of the
significant tax revenues bypassed by state and local government. It also offers a critical
look at the vast real estate holdings of nonprofits and whether they directly advance a
charitable purpose. As local taxing authorities face new legislative limitations on tax
revenue increases (SB 2, 86th Legislature, 2019), local tax appraisal districts and appraisal
review boards will take a closer look at exemptions claimed under §11.18 and related
provisions of the Tax Code.

Texas Legislative Update 2019

3

2. The economic impact of nonprofits on the state’s economy is significant
There have been a number of formal studies in recent years to measure the economic impact of
the operations of nonprofits in Texas. The most recent is the attached report, Built for Texas:
The Impact and Opportunity of Our Nonprofit Sector (2019), with the United Ways of Texas as
the lead study sponsor. Some significant findings:
•
•
•
•
•
•

1.4 million persons are employed by more than 100,000 nonprofit entities.
The billions spent by these entities drive the state gross domestic product.
The number of Texas nonprofits has almost doubled in the past ten years.
Annual expenditures by nonprofits (now $200 billion) are expected to increase 50%.
Local “grassroots” nonprofits (with annual budgets between $50,000 and $2 million) are
the largest percentage of active service organizations.
A small number of large, mature nonprofits manage complex programs often dependent
on public dollars or revenues earned from operations in the commercial marketplace.

Use the data in the study to communicate the nonprofit sector’s robust return on investment for
funders, contributors, partners and stakeholders; to engage nonprofits as civic leaders in
partnership with private industry and government; and to demonstrate that charitable and publicservice missions can be enhanced by the growing capacity of the nonprofit sector.
3. Visibility in public affairs and use of public funds trigger expectations for transparency,
disclosure and sound governance by nonprofit entities
Legislators in 2019 succeeded in crafting statutory language that requires disclosure of certain
records of businesses, organizations or quasi-public entities that receive or spend public funds or
perform governmental functions. Unsuspecting nonprofit organizations will now find some of
their records and data subject to disclosure under the Texas Public Information Act (PIA),
Chapter 552, Tex.Govt.Code, even if they consider their status merely as a grantee or
subcontractor under some government-related program accessing public funds of any kind:
•

SB 943: Labeled the “contracting transparency bill”, SB 943 was the return version of
SB 408, which failed to pass the House in 2017 after extensive debates and bill revisions.
The bill creates a classification of contracting information and requires any entity
receiving or expending certain public funds to comply with the Texas Public Information
Act (PIA). It retained PIA exceptions for proprietary business information and trade
secrets, but the bill excludes from those exceptions a list of information or data related to
the public funds held or received by the responding party in some contracting or funding
relationship. The issue of concern with the initial drafts of the bill, for nonprofit
membership groups and trade associations, were provisions in the bill that specified when
a requestor (any person, anywhere) must direct the open records request to the
government body connected to public funds that the organization possesses, or whether a
requestor can direct the open records request directly to the recipient organization or
association. The latter scenario in SB 943 would have increased compliance costs for
unsuspecting organizations in responding—or objecting—to requests, or by increasing
the risk of inadvertent non-compliance with the strict disclosure procedures and timelines
in the PIA. Now, any organization opposing disclosure and claiming the protection of
any of the PIA exceptions must be able to demonstrate with specificity why its interests
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•

•

would be harmed or why a competitive advantage might be compromised. The
contracting information provisions of the bill are in the new §552.003(7), Tex.Govt.
Code, new §552.0222, the amended §552.110, the new §552.1101, and new §§552.371374.
HB 4345: A charitable organization has legal immunity under Tex.Civ.Prac.&Rem.Code
resulting from its report to a subsequent or prospective employer of an employee’s or
volunteer’s alleged acts of sexual assault, misconduct, sexual harassment or public
indecency. New §84.0066, Tex.Civ.Prac.&Rem.Code, also preserves good faith reporting
of such improper or illegal conduct; however, the person reporting these offenses cannot
obtain immunity by reporting his or her own conduct.
SB 1969: This helpful bill presents solutions to a common problem encountered by
organizations: the discovery later of transactions, board actions or elections that occurred
without formal or completed authorization as required by statute or the corporation’s
governing documents. The bill adds §§22.501-516 to the Chapter 22, Tex.Bus.Org.Code.
Two kinds of defective corporate acts are defined: (1) election or appointment of
directors that is void or voidable due to a failure of authorization, or (2) any act or
transaction that would have been within the power of the corporation but is void or
voidable due to a failure of authorization. The paths to ratification of a defective
corporate act are by the ratification process in accordance with the subchapter, or in a
district court proceeding under §22.512. There are separate provisions for the ratification
process if conducted by the board of directors (where there or no members) or by the
membership in a member-governed corporation. Adoption of the validating resolutions in
the form prescribed are retroactive to the time of the defective corporate act. A certificate
of validation can be filed with the Secretary of State. In hearing such a proceeding, the
district court can determine the validity of the ratification of the defective act under
§22.512 and order the parties to undertake additional activities, meet additional
conditions, or provide notices to members or others. A court proceeding involving a
charitable entity requires notice to the Texas Attorney General under Chapter 123,
Tex.Prop.Code.

4. Nonprofits receiving large contracts or grants for privatized state agency operations
enter a competitive commercial environment
About 20 years ago, state government plunged into an era of “privatization”, which involved
identification of state government functions that arguably could be performed more efficiently
and at lower cost by private or commercial contractors, consultants or nonprofit organizations.
Texas nonprofits of all sizes and varieties have benefitted from this trend, with significant state
agency functions outsourced under the contracting/procurement process or through periodic
agency grants, sometimes specified in the legislative appropriations bill. Often, the legislature
authorizes by statute creation of a nonprofit organization to conduct certain off-budget activities
to support state programs (CPRIT, OneStar Foundation, Texas Windstorm Association).
Successful nonprofits that prosper in this arena can become state vendors of considerable scale
and no longer “fly under the radar”. They have entered a competitive marketplace that invites
scrutiny and criticism, especially when nonprofits are given a special preference or “first-look”
status in competing for a state contract. Competitors in the business community or trade

Texas Legislative Update 2019

5

associations are quick to complain about the unfair competitive advantage of tax-exempt
operators. Recent examples:
•
•
•

•

•

•
•
•

HB 304 (86th Legislature, 2019) clarifies the governance authority of municipal
management districts with respect to property assessments within the district.
SB 1511 (86th Legislature, 2019) requires the state to contract with a nonprofit
organization for the maintenance and operation of the Battleship Texas.
HB 3859 (85th Legislature, 2017) continued the privatization of the state CPS agency’s
role in placing children with foster care or adoption agencies while adding
accommodations for the religious beliefs of the provider organization or contractor. A
related bill, HB 6, proposed a transfer of the state’s operations of most child protective
services, foster care and adoption services, to private contractors through statewide
“SSCC” (single-source continuum contractor) vendors.
A huge free labor pool for qualified Texas nonprofits would have been delivered if HB
22 (83rd Legislature, 2013) had passed. The bill required every undergraduate student in a
state university, college or junior college to provide 20 hours of “mandatory-volunteer”
community service, for credit, as a requirement for graduation. Critics responded that
this program would be a recordkeeping nightmare and could sour young people to truly
voluntary service later in life.
HB 2718 (84th Legislature, 2015) permits receipt by persons and families of certain
charitable assistance from community and faith-based organizations without jeopardizing
their existing public benefit eligibility under TANF, SNAP and other assistance
programs. See §531.02482, Tex.Govt.Code.
The growth of charter schools in Texas and proposed private school vouchers (SB 3, 85th
Legislature, 2017) reflect a transfer of considerable public funds to these nonprofit
organizations.
An experienced nonprofit operating an immigrant detention center under government
contract might find intense public and media scrutiny challenging.
Nonprofits engaging large-scale disaster relief operations often have an expectation of
reimbursement later from federal and state disaster funds.

5. Looking ahead to the 2021 legislative session
•

Redistricting of congressional and legislative districts by the legislature following receipt
of the 2020 U.S. census data will occupy a lot of attention. If not accomplished by the
legislature, the Legislative Redistricting Board takes over; or, the issues often have been
finally resolved and district maps drawn through court proceedings.

•

Opportunities for formalizing the role of nonprofit and faith-based organizations in
disaster response activities were authorized in the 2019 session. See HB 3616, HB
2305 and HB 1294. A task force managed by the Texas Division of Emergency
Management (TDEM) will conduct interim work in anticipation of additional
legislation in 2021. Members will be representatives of faith-based organizations
with the duty to develop a plan to improve data collection regarding faith-based
disaster response activities, develop best practices for communicating and
collaborating in disaster scenarios, and identify inefficiencies and opportunities to
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•
•
•
•
•
•

address gaps in the state’s disaster response capacity. See new §418.251, Tex.Govt.
Code.
House and Senate interim committee charges to be studied during 2020 are available at
www.capitol.texas.gov .
Stay current on developments during the 2021 regular 140-day January-May session at
www.nonprofitlawandpolicy.com .
Review the text of any bill before the legislature, monitor committee deliberations and
track the progress of bills of interest at www.capitol.texas.gov .
The Legislative Budget Board provides a deeper look at the state’s budgeting and
appropriations process at www.lbb.state.tx.us .
Briefings and reports on related policy issues before the U.S. Congress and federal
agencies can be found at www.councilofnonprofits.org .
Current state government issues reported at www.texastribune.org .
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